


Did you ever have a day when everything seemed 
unconstitutional? 
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 Defendant tried for assault and attempted 
murder of a man who allegedly tried to rape 
defendant’s wife. 

 Wife did not testify but prosecutors used a 
recording of defendant’s wife made during 
police interrogation to counter the 
defendant’s defense of others claim. 

 Defendant argued recording inadmissible 
because not able to confront wife in court. 



 
 
“In all criminal proceedings, the accused shall 

enjoy the right…to be confronted with the 
witnesses against him…” 

  
6th Amendment of the United States 

Constitution 



 The Supremes agreed with the defendant.  
 They created a new test for when otherwise 

admissible hearsay is admissible. 
 If a statement is deemed “testimonial” it is no 

longer admissible unless the witness who 
made the statement takes the stand and is 
subject to cross-examination. 

 They then declined to define precisely what 
“testimonial” means and instead gave 
examples. 



 Affidavits, depositions, in court testimony at 
a prior preliminary hearing or previous trial, 
testimony before the grand jury, plea 
allocutions, confessions, pre-text phone calls 
of co-defendant, and formal statements 
given to police officers or government agents 
either in custodial examinations or 
interrogations. 



 If a government agent was involved in 
creating the testimony or taking the 
statement 

 And an objective person in the declarant’s 
position would reasonably expect the 
statement to later be used in court 

 Then the statement is testimonial and the 
right to confrontation applies. 



 Sounds like a bunch of 
lawyer mumbo jumbo 
 

 Why should this 
matter to me? 
 

 Scientific Testing 
wasn’t a part of that 
list. 



 In Melendez-Diaz the Supremes found that a 
Massachusetts state lab certificate stating that 
the seized drugs were cocaine of a certain 
quantity--was testimonial. 
 

 The fact that the testimony at issue was a “result 
of neutral scientific testing” and that there may 
be “better ways” to verify the results of forensic 
testing than cross-examination is irrelevant.  

 
 The defendant’s constitutional right to 

confrontation by cross-examination trumps. 



There are the 
days when 
there just don’t 
seem to be 
enough 
disparaging 
lawyer jokes to 
go around.  
Darn that 
Supreme Court! 

 
 
 



 The state offered a BAC report and a non-
testing analyst to explain it. 

 The testifying analyst was qualified, well-
versed in the Daubert factors and lab protocol 
but had no connection to the testing done in 
the case. 

 The testifying expert did not offer his own 
independent opinion or analyses but simply 
discussed the report in evidence. 



 The Supremes ruled that the BAC report was 
improperly admitted into evidence without 
the testing analyst’s presence at trial or a 
prior opportunity for counsel to cross-
examine him under oath. 

 The State cannot substitute a qualified but 
non-testing analyst for the testing analyst 
and still offer the test results into evidence. 







 1.  The State cannot introduce testing results 
without producing the analyst who 
performed the test. 

 2.  Even if you send another qualified analyst 
who can speak to the Daubert factors, the lab 
protocol, and the way in which the testing 
analyst conducted their work, that will be 
insufficient to make the test results 
admissible without the testing analyst’s 
testimony. 



But there is still 
hope. 

-Do I have to testify if I 
am the one who 
conducted the test? 
-What if I am retired? 
-What if I moved out of 
the State? 
-What if I am abducted 
by aliens and I am 
unable to reach earth in 
time for trial? 
-Do we have to retest 
every sample? 
-What if one of our 
analysts dies—do their 
cases die with them? 

- 



 1.  The State can pursue its case without 
actually introducing the test result 
documents produced by the non-testifying 
analyst. 

 
 2.  Instead, the State will have you, the 

testifying expert, perform your own 
independent analysis of the data and offer 
your expert opinion at trial in regard to the 
question at issue.  (State v. Hamilton) 



 Under Rule 703, as an expert you can rely 
upon facts and data of a type which experts in 
your field would reasonably rely upon to form 
an opinion, and those facts and data do not 
need to be admissible (i.e. the report 
generated by your colleague among others). 

 Make sure that you are comfortable with the 
basis of your opinion and its acceptability 
within the relevant scientific field. 



 Be able to articulate the basis of your opinion 
without simply reading from or quoting from 
the inadmissible test results.  In other words 
go over the raw data, review whatever other 
items  an expert in your field would review 
and be prepared to talk about YOUR opinion 
rather than that of the guy or gal who 
actually performed the test.  If appropriate or 
necessary, retest. 



 Lab reports are prepared 
with the anticipation of 
trial and are therefore 
testimonial. 

 Because they are 
testimonial the testing 
analyst must testify at 
trial and be available for 
cross-examination. 
 

 One analyst’s test results 
cannot be admitted into 
court simply based on 
the business records 
exception or the 
testimony of another 
analyst. 

 A non-testing expert can 
conduct an independent 
analysis and offer their 
own expert opinion. 



If you have any questions or I can help in any way you can contact me at : 
 


